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PUBLIC PROCUREMENT ACT, 2007
2007 ACT No. 14

AN AcT 10 EstaBLisH THE NATIONAL CounciL oN PuBLIC PROCUREMENT AND THE
BUREAU OF PuBLIC PROCUREMENT AS THE REGULATORY AUTHORITIES RESPONSIBLE
FOR THE MONITORING AND OVERSIGHT OF PuBLIC PROCUREMENT, HARMONIZING
THE Exi1sTING GOVERNMENT PoLIcIES AND PRACTICES BY REGULATING, SETTING
STANDARDS AND DEVELOPING THE LEGAL FRAMEWORK AND PROFESSIONAL
CaPaciTY FOR PuBLIC PROCUREMENT IN NIGERIA ; AND FOR RELATED MATTERS.

[4th Day of June, 2007]
EnacTeD by the National Assembly of the Federal Republic of Nigeria;
ParT | — EstaBLISHMENT OF NATIONAL CounciL oN PuBLIC PROCUREMENT

1—(1) There is established the National Council on Public Procurement
(in this Act referred to as “the Council™).

(2) The Council shall consist of :
(&) the Minister of Finance as Chairman ;
(b) the Attorney-General and Minister of Justice of the Federation ;
(c) the Secretary to the Government of the Federation ;
(d) the Head of Service of the Federation ;
(e) the Economic Adviser to the President ;
(f) six part-time members to represent ;
(i) NigeriaInstitute of Purchasing and Supply Management ;
(if) NigeriaBar Association;

(iii) Nigeria Association of Chambers of Commerce, Industry, Mines
and Agriculture ;

(iv) Nigeria Society of Engineers ;
(v) Civil Society ;
(vi) the Media; and

(g) the Director-Genera of the Bureau who shall be the Secretary of the
Council.

(3) Notwithstanding the provisions of Section (2), the Council may co-opt
any person to attend its meeting but the person so co-opted shall not have a
casting vote or be counted towards quorum.

(4) The Chairman and other members of the Council shall be appointed by
the President.
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(5) Subject to sub-section (2) of this Section, a member of the Council being :

(a) the holder of an elective office under the Constitution of Nigeria, shall
hold office for a period he remains so elected and no more ; and

(b) the Director-General of the Bureau, shall hold office on such terms and
conditions as may be specified in his letter of appointment.

2. The Council shall :

(a) consider, approve and amend the monetary and prior review thresholds
for the application of the provisions of thisAct by procuring entities ;

(b) consider and approve policies on public procurement ;
(c) approve the appointment of the Directors of the Bureau ;

(d) receive and consider, for approval, the audited accounts of the Bureau
of Public Procurement ; and

(e) “approve changes in the procurement process to adapt to improvements
in modern technology” ;

(f) give such other directives and perform such other functions as may be
necessary to achieve the objectives of thisAct.

PART ||—EsTtABLISHMENT OF THE BUREAU OF PuBLIC PROCUREMENT

3.—(1) There is established an agency to be known as the Bureau of
Public Procurement in this Act referred to as “the Bureau”.

(2) TheBureau :

(a) shal be abody corporate with perpetual succession and acommon sed ;
(b) may sue and be sued in its corporate name ; and

(c) may acquire, hold or dispose of any property, movable or immovable
for the purpose of carrying out any of its functions under this Act.

4. The objectives of the Bureau are :

(a) the harmonization of existing government policies and practices on
public procurement and ensuring probity, accountability and transparency in
the procurement process ;

(b) the establishment of pricing standards and benchmarks ;

(c) ensuring the application of fair, competitive, transparent, matneney
standards and practices for the procurement and disposal of public assets and
services ; and

(d) the attainment of transparency, competitiveness, cost effectiveness and
professionalism in the public sector procurement system.

5. The Bureau shall :

(a) formulate the general policies and guidelines relating to public sector
procurement for the approval of the Council ;

(b) publicize and explain the provisions of thisAct ;
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(c) subject to thresholds as may be set by the Council, certify Federal
procurement prior to the award of contract ;

(d) supervise the implementation of established procurement policies;

(e) monitor the prices of tendered items and keep a national database of
standard prices ;

(f) publish the details of major contracts in the procurement journa ;

(g) publish paper and electronic editions of the procurement journal and
maintain an archival system for the procurement journa ;

(h) maintain a nationa database of the particulars and classification and
categorization of federal contractors and service providers ;

(i) collate and maintain in an archival system, all federal procurement plans
and information ;

() undertake procurement research and surveys ;

(k) organize training and development programmes for procurement
professionals ;

(I periodically review the socioeconomic effect of the policies on
procurement and advise the Council accordingly ;

(m) prepare and update standard bidding and contract documents ;

(n) prevent fraudulent and unfair procurement and where necessary apply
administrative sanctions ;

(o) review the procurement and award of contract procedures of every
entity to which thisAct applies;

(p) perform procurement audits and submit such report to the National
Assembly bi-annualy ;

(g) introduce, develop, update and maintain related database and technology ;

(r) establish asingle internet portal that shall, subject to Section 16 (21) to
this Act serve as a primary and definitive source of all information on
government procurement containing and displaying all public sector
procurement information at all times ; and

(s) co-ordinate relevant training programs to build institutional capacity.

6.—(1) The Bureau shall have the power to :

(a) enforce the monetary and prior review thresholds set by the Council for
the application of the provisions of thisAct by the procuring entities ;

(b) subject to the paragraph (a) of this sub-section, issue certificate of “No
Objection” for Contract Award” within the prior review threshold for all
procurements within the purview of thisAct ;

(c) from time to time stipulate to all procuring entities, the procedures and
documentation pre-requisite for the issuance of Certificate of ‘No Objection’
under thisAct ;

(d) where areason exist :

Powers of
the Bureau.
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(i) cause to be inspected or reviewed any procurement transaction to
ensure compliance with the provisions of thisAct,

(ii) review and determine whether any procuring entity has violated any
provision of thisAct ;

(e) debar any supplier, contractor or service provider that contravenes any
provision of this Act and regulations made pursuant to thisAct ;

(f) maintain anational database of federal contractorsand service providers
and to the exclusion of al procuring entities prescribe classifications and
categorizations for the companies on the register ;

(g) maintain a list of firms and persons that have been debarred from
participating in public procurement activity and publish them in the procurement
journd ;

(h) call for such information, documents, records and reports in respect of
any aspect of any procurement proceeding where abreach, wrongdoing, defaullt,
mismanagement and or collusion has been alleged, reported or proved against
a procuring entity or service provider ;

(i) recommend to the Council, wherethere are persistent or serious breaches
of thisAct or regulations or guidelines made under thisAct for :

(i) the suspension of officers concerned with the procurement or disposal
proceeding inissue;

(i1) the replacement of the head or any of the members of the procuring
or disposal unit of any entity or the Chairperson of the Tenders Board asthe
case may be;

(ii1) the discipline of the Accounting Officer of any procuring entity ;

(iv) the temporary transfer of the procuring and disposal function of a
procuring and disposing entity to a third party procurement agency or
consultant ; or

(v) any other sanction that the Bureau may consider appropriate ;

() call for the production of books of accounts, plans, documents, and
examine persons or parties in connection with any procurement proceeding ;

(K) act upon complaints in accordance with the procedures set out in thisAct ;

() nullify the whole or any part of any procurement proceeding or award
which isin contravention of thisAct ;

(m) do such other things as are necessary for the efficient performance of
its functions under this Act.

(2) The Bureau shall serve as the Secretariat for the Council.
(3) The Bureau shall, subject to the approval of the Council, have power to :

(a) enter into contract or partnership with any company, firm or person
which inits opinion will facilitate the discharge of its functions ;

(b) request for and obtain from any procurement entity information including
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reports, memoranda and audited accounts, and other information relevant to
its functions under thisAct ; and

(c) liaise with relevant bodies or institutions national and international for
effective performance of its functions under this Act.

7—(2) Thereshal befor theBureau, aDirector-Genera who shal | be appointed
by the President, on the recommendation of the Council after competitive selections.

(2) The Director-General shall be:

(a) the Chief Executive and accounting officer of the Bureau ;

(b) responsiblefor the execution of the policy and day to day administration
of the affairs of the Bureau ; and

(c) apersonwho possessesthe relevant and adequate professional quaification
and shall have been so qualified for a period of not lessthan 15 years.

(3) The Director-General shall hold office :

(a) for aterm of 4 yearsin the first instance and may be re-appointed for a
further term of 4 years and no more ; and

(b) on suchtermsand conditionsasmay be specifiedin hisletter of appointment.

(4) Without prejudice to the provisions of thisAct, the Director-General of
the Bureau may be removed from office at the instance of the President on the
basis of gross misconduct of financial impropriety, fraud, and manifested
incompetence proven by the Council.

8.—(1) The Council shall appoint the principal officersfor the Bureau after
competitive selection process.

(2) The principal officers appointed under Section 9(1) of this Section shall
each have the requisite qualification and experience required for the effective
performance of the functions of their respective Departments and the Bureau as
specified under thisAct.

(3) The Council shall have power to modify the operational structure of the
Bureau as may be necessary to enhance the Bureau's duties and functions under
thisAct.

9.—(1) The Council may appoint such officers and other employees as
may, from time to time, deem necessary for the purposes of the Bureau.

(2) Subject to the Pension Reform Act, the terms and conditions of service
(including remuneration, allowances, benefits and pensions) of officers and
employees of the Bureau shall be as determined by the Council.

(3) Without prejudiceto thegenerality of sub-section of this Section, the Council
shdl have power to gppoint either on transfer or on secondment from any public
service in the Federation, such number of employees as may, be required to assist the
Bureau inthedischarge of any of itsfunctions under the Act and persons so employed,
shall be remunerated (including alowances) asthe Council may consider appropriate.
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10.—(1) The Council may, subject to the provisions of thisAct and within
six months of the inauguration, make staff regulations relating generally to the
conditions of service of the employees of the Bureau and without prejudice to the
foregoing, such regulations may provide for :

(a) the appointment, promotion and disciplinary control (including dismissal)
of employees of the Bureau ; and

(b) appeals by such employees against dismissal or other disciplinary
measures.

(2) Until such regulationsare made, any instrument relating to the conditions
of service of officersin the civil service of the Federation shall be applicable.

11. Employeesof the Bureau shall be entitled to pensions, and other retirement
benefits as prescribed under the Pension Act.

12—(1) The Bureau shall establish and maintain a Fund, to be approved by
the Council into which shall be paid and credited :

(a) the sums appropriated by the National Assembly for the running of the
Bureau;

(b) all subventions, fees and charges for services rendered or publications
made by the Bureau ; and

(c) all other assets which may, from time to time, accrue to the Bureaw.
(2) The Bureau shall charge its fund to meet all its expenditure.
(3) The Council may make regulations for the Bureau :

(a) specifying the manner in which assets or the fund of the Bureau are to
be held, and regulating the making of payment into and out of the fund ; and

(b) requiring the keeping of proper accounts and records for the purposes
of the fund in such form as may be specified in the rules.

(4) The Bureau may, from time to time, apply the proceeds of the fund for :

(a) the cost of administration of the Bureau ;

(b) the payments of salaries, fees and other remuneration, employees of the
Bureau or experts or professionals appointed by the Bureau ;

(c) the maintenance of any property acquired by or vested in the Bureau; and

(d) any matter connected with all or any of the functions of the Bureau
under thisAct.

(e) the payments of salaries, fees and other remuneration, of employees of
the Bureau or experts or professional s appointed by the Bureau ; and

() any expenditure connected with all or any of the functions of the Bureau
under thisAct.

13.—(1) The financial year of the Bureau shall be the same as that of the
Federal Government.
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(2) Not later than 6 months before the end of the financial year, the Bureau
shall submit to the Council an estimate of its expenditure and projected income
during the next succeeding year.

(3) The Bureau shall keep proper accounts and records of its receipts,
payments, assets and liabilities and shall in respect of each financia year prepare
a statement of account in such form as the Council may direct.

(4) The Bureau shall within 6 months after the end of the financia year to
which the accounts relate cause the accounts to be audited in accordance with
guidelines supplied by the Auditor-Genera of the Federation.

(5) The Bureau shall at the end of each financial year, prepare and submit
to the Council areport in such form as shall accurately capture all the activities of
the Bureau during the preceding year and shall includein the report acopy of the
audited accounts of the Bureau for that year.

14—(1) Subject to the provisions of this Act, no suit shal be commenced
againgt the Bureau before the expiration of 30 days after written notice of an intention
to commencethesuit shall have been served upon the Bureau by theintending plaintiff
or hisagent; and the notice shall clearly and explicitly Sate:

(a) the cause of action ;

(b) the particulars of the claim ;

(c) the name and address of legal practitioner of theintending plaintiff ; and
(d) the relief being sought.

(2) The Director-General of the Bureau, its officers, employees or agents
shall not personally be subject to any action, claim or demand by, or liableto any
person in respect of anything done or omitted to be done in exercise of any
functions or power conferred by this Act upon the Bureau, its Director-General,
officers, employees or agents.

(3) A member of the Bureau or the Director-General or any officer or
employee of the Bureau shall be indemnified out of the assets of the Bureau
against any liability incurred by himin defending any proceeding, whether civil or
criminal, if the proceeding is brought against him in his capacity as a member,
Director-General, officer or other employee of the Bureau.

(4) A notice, summons or other documents required or authorized to be
served upon the Bureau under the provisionsof thisAct or any other law or enactment
may be served by deliveringit to the Director-General or by sending it by registered
post and addresses to the Director-Genera at the principal office of the Bureau.

ParT [1|—ScoPe oF APPLICATION

15.—(1) Theprovisions of thisAct shall apply to all procurement of goods,
works and services carried out by :

(a) the Federal Government of Nigeriaand all procurement entities ;

Legd
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(b) al entities outside the foregoing description which derive at least 35% of
thefundsappropriated or proposed to be appropriated for any type of procurement
described in this Act from the Federation share of Consolidated Revenue Fund.

(2) The provisions of thisAct shall not apply to the procurement of special
goods, works and services involving national defence or national security unless
the President’s express approval has been first sought and obtained.

PART |V—FUNDAMENTAL PRINCIPLES FOR PROCUREMENTS

16.—(1) Subject to any exemption alowed by thisAct, all public procurement
shall be conducted :

(a) subject to the prior review thresholds as may from time to time be set
by the Bureau pursuant to Section 7(1)(a)-(b) ;

(b) based only on procurement plans supported by prior budgetary
appropriations and no procurement proceedings shall be formalized until the
procuring entity has ensured that funds are available to meet the obligations
and subject to the threshold in the regul ations made by the Bureau, has obtained
a“Certificate of ‘No Objection’ to Contract Award” from the Bureau;

(c) by open competitive bidding ;
(d) in a manner which is transparent, timely, equitable for ensuring
accountability and conformity with thisAct and regulations deriving therefrom;

(e) with the aim of achieving value for money and fitness for purpose ;
(f) in amanner which promotes competition, economy and efficiency ; and

(g9) in accordance with the procedures and timeline laid down in this Act
and as may be specified by the Bureau from time to time.

(2) Where the Bureau has set prior review thresholds in the procurement
regulations, no funds shall be disbursed from the Treasury or Federation Account or
any bank account of any procuring entity for any procurement falling above the set
thresholds unless the cheque, payments or other form of request for payments is
accompanied by a certificate of “No Objection” to an award of contract duly issued
by the Bureau.

(3) For al cases where the Bureau shall set a prior review threshold, the
Bureau shall prescribe by regulation, guidelines and the conditions precedent to
the award of Certificate of “No Objection” under this Act.

(4) Subject to the prior review thresholds as may be set by the Bureau, any
procurement purported to be awarded without a“ Certificate of ‘ No Objection’ to
Contract Award” duly issued by the Bureau shall be null and void.

(5) A supplier, contractor or service provider may be a natural person, a
legal person or a combination of the two. Suppliers, contractors or service
providers acting jointly are jointly and severaly liable for al obligations and or
responsibility arising from this Act and the non-performance or improper
performance of any contract awarded pursuant to this Act.
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(6) All bidders in addition to requirements contained in any solicitation
documents shall :

(a) possess the necessary :

(i) professional and technical qualifications to carry out particular
procurements ;

(ii) financial capability ;
(iii) equipment and other relevant infrastructure ;

(iv) shall have adequate personnel to perform the obligations of the
procurement contracts ;

(b) possess the legal capacity to enter into the procurement contract ;

(c) not bein receivership, the subject of any form of insolvency or bankruptcy
proceedings or the subject of any form of winding up petition or proceedings;

(d) havefulfilled al its obligationsto pay taxes, pensions and social security
contributions ;

(e) not have any director who has been convicted in any country for any
criminal offence relating to fraud or financial impropriety or criminal
misrepresentation or falsification of facts relating to any matter ;

(f ) accompany every bid with an affidavit disclosing whether or not any
officer of the relevant committees of the procurement entity or Bureau is a
former or present director, shareholder or has any pecuniary interest in the
bidder and confirm that all information presented in its bid are true and correct
inall particulars.

(7) The procuring entity may require a bidder to provide documentary
evidence or other information it considers necessary as proof that the bidder is
gualified in accordance with this Act and the solicitation documents and for this
purpose any such requirements shall apply equally to all bidders.

(8) Whenever it is established by a procuring entity or the Bureau that any
or a combination of the situations set out exist, a bidder may have its bid or
tender excluded from any particular procurement proceeding if :

(a) thereisverifiable evidence that any supplier, contractor or consultant hasgiven
or promised a gift of money or any tangible item, or has promised, offered or given
employment or any other benefit, item or aservicetha can be quantified in monetary
terms to a current or former employee of a procuring entity or the Bureau, in an
attempt to influence any action, or decision making of any procurement activity ;

(b) a supplier, contractor or consultant during the last three years prior to
the commencement of the procurement proceedingsin issue, failed to perform
or to provide due care in performance of any public procurement ;

(c) the bidder is in receivership or is the subject of any type of insolvency
proceedings or if being aprivate company under the Companiesand Allied Matters
Act, is controlled by a person or persons who are subject to any bankruptcy
proceedingsor who have been declared bankrupt and or havemade any compromises
with the creditorswithintwo calendar yearsprior to theinitiation of the procurement
proceeding ;
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(d) thebidder isin arrearsregarding payment of duetaxes, charges, pensions
or socia insurance contributions, unless such bidders have obtained a lawful
permit with respect to allowance, deference of such outstanding payments or
payment thereof in installments;;

(e) the bidder hasbeen validly sentenced for acrime committed in connection
with aprocurement proceeding, or any other crime committed to gain financial
profit ;

(f) the bidder hasin its management or isin any portion owned by any person
that has been validly sentence for a crime committed in connection with a
procurement proceeding, or other crime committed to gain financia profit ; and

(g) the bidder failsto submit astatement regarding itsdominating or subsidiary
relationships with respect to other parties to the proceedings and persons acting
on behalf of the procuring entity participating in same proceeding or whomremains
in subordinate relationship with other participants to the proceedings.

(9) In such cases the procuring entity shall inform the Bureau and person
referred to in subsection (8)(a)-(g) of this Section, in writing that the bid or tender
in question has been excluded and the groundsfor the exclusion and to keep arecord
of same in the file pertaining to the public procurement proceeding in question.

(20) All communications and documents issued by procuring entities and
the Bureau shall be in English Language.

(11) All communications regarding any matter deriving from this Act or
proceedings of public procurement shall be in writing or such other form as may
be stipulated by the Bureau.

(12) Every procuring entity shall maintain both file and electronic records of
all procurement proceedings made within each financial year and the procurement
records shall be maintained for a period often years from the date of the award.

(13) Copies of all procurement records shall be transmitted to the Bureau
not later than 3 months after the end of the financial year and shall show :

(a) information identifying the procuring entity and the contractors ;

(b) the date of the contract award ;

(c) the value of the contract ; and

(d) the detailed records of the procurement proceedings.

(14) All unclassified procurement records shall be open to inspection by the

public at the cost of copying and certifying the documents plus an administrative
charge as may be prescribed from time to time by the Bureau.

(15) The criteria stipulated as the basis upon which suppliers or contractors
would be eval uated shall not be changed inthe course of any procurement proceeding.

(16) The burden of proving fulfillment of the requirementsfor participation
in any procurement proceeding shall lie on the supplier or contractor.
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(17) A contract shall be awarded to the lowest evaluated responsive bid
from the bidders substantially responsive to the bid solicitation.

(18) Notwithstanding subsection (16) of this Section, the Bureau may refuse
to issue a“ Certificate of ‘No Objection’ to Contract Award” on the grounds that
the price is excessive.

(19) Pursuant to subsection (17) of this Section, the Bureau may direct
either that the procurement proceedings be entirely cancelled or that the procuring
entity conduct a re-tender.

(20) Pursuant to subsection (18) of this Section, the Bureau may either
direct that the procurement proceedings be entirely cancel 1ed or that the procuring
entity conduct a re-tender.

(21) The accounting officer of a procuring entity and any officer to whom
responsihility is delegated are responsible and accountable for any actions taken
or omitted to be taken either in compliance with or in contravention of thisAct.

(22) The accounting officer of a procuring entity has the responsibility to
ensurethat the provisionsof thisAct and theregulationslaid down by the Bureau are
complied with, and concurrent approva by any Tenders Board shall not absolve the
accounting officer from accountability for anything done in contravention of this
Act or the regulations laid down hereunder.

(23) Procurement and disposal decisions of a procuring entity shal be taken
in strict adherenceto the provisions of thisAct and any regulationsasmay fromtime
to time be laid down by the Bureau.

(24) Persons who have been engaged in preparing for a procurement or part
of the proceedings thereof may neither bid for the procurement in question or any
part thereof either as main contractor or sub-contractor nor may they co-operatein
any manner with biddersin the course of preparing their tenders.

(25) A procuring entity shall not request or stipulate that a bidder should
engage a particular sub-contractor as a requirement for participating in any
procurement proceedings.

(26) All procurement contractsshall contain provisionsfor arbitral proceedings
as the primary forms of dispute resolution.

(27) Thevaluesin procurement documentsshall be stated in Nigerian currency
and where stated in aforeign currency shal be converted to Nigerian currency using
the exchangerate of the Central Bank of Nigeriavalid on theday of opening atender
or bid.

(28) All procurement contracts shall contain warrantiesfor durability of goods,
exercise of requisite skills in service provision and use of genuine materials and
inputsin execution.
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ParT V — ORGANISATION OF PROCUREMENTS

17. Subject to the monetary and prior review thresholds for procurementsin
thisAct as may from time to time be determined by the Council, the following shall
be the approving authority for the conduct of public procurement :

(@) inthe caseof :

(i) a government agency, parastatal, or corporation, a Parastatals Tenders
Board ; and

(i) aministry or extra-ministeria entity, the Ministerial Tender Board.
18. Subject to regulations as may from time to time be made by the Bureau
under the direction of the Council, a procuring entity shall plan its procurement by :
(a) preparing the needs assessment and evaluation ;
(b) identifying the goods, works or services required ;
(c) carrying appropriate market and statistical surveysand onthat basisprepare
an analysis of the cost implications of the proposed procurement ;

(d) aggregating its requirements whenever poss ble, both within the procuring
entity and between procuring entities, to obtain economy of scale and reduce
procurement cost ;

(e) integrating its procurement expenditure into its yearly budget ;

(f) prescribing any method for effecting the procurement subject to the
necessary approval under thisAct ; and

(9) ensuring that the procurement entity functions stipulated in this Section
shall be carried out by the Procurement Planning Committee.

19. Subject to regulations as may from time to time be made by the Bureau
under direction of Council, aprocuring entity shall, inimplementing its procurement
plans:

(a) advertiseand solicit for bidsin adherenceto thisAct and guidelinesas may
be issued by the Bureau from timeto time;

(b) to invite two credible persons as observers in every procurement process,
one person each representing a recognized ;
(i) private sector professiona organisation whose expertise is relevant to
the particular goods or service being procured, and
(i) non-governmental organisation working in transparency, accountability
and anti-corruption areas, and the observerssha| not intervenein the procurement
process but shdl have right to submit their observation report to any relevant
agency or body including their own organisations or associations ;
(c) receive, evduate and make a selection of the bids received in adherenceto
thisAct and guidelines as may beissued by the Bureau from timeto time ;
(d) obtain approval of the approving authority before making an award ;

(e) debrief the bid losers on request ;
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(f) resolve complaints and disputesif any ;
(g) obtain and confirm the validity of any performance guarantee ;

(h) obtain a“ Certificate of * No Objection’ to Contract Award” fromthe Bureau
within the prior review threshold as stipulated in Section 3 (a) of thisAct ;

(i) execute all Contract Agreements ; and
(1) Announce and publicize the award in the format stipulated by thisAct and
guidelines as may be issued by the Bureau from timeto time.

20—(1) Theaccounting officer of aprocuring entity shall bethe person charged
with line supervision of the conduct of al procurement processes ; in the case of
ministries the Permanent Secretary and in the case of extraministeria departments
and corporations the Director-Genera or officer of co-ordinate responsibility.

(2) The accounting officer of every procuring entity shall have overall
responsibility for the planning of, organization of tenders, evaluation of tenders and
execution of all procurements and in particular shall be responsible for :

(a) ensuring compliance with the provisions of thisAct by hisentity and liable
in person for the breach or contravention of this Act or any regulation made
hereunder whether or not the act or omission was carried out by him personally
or any of his subordinates and it shall not be materia that he had delegated any
function duty or power to any person or group of persons ;

(b) congtituting the Procurement Committee and its decisions ;

(c) ensuring that adequate appropriation is provided specifically for the
procurement in the Federal budget ;

(d) integrating his entity’s procurement expenditure into its yearly budget ;

(e) ensuring that no reduction of values or splitting of procurementsis carried
out such as to evade the use of the appropriate procurement method ;

(f) condtituting the Evaluation Committee ;
(9) liaising with the Bureau to ensure the implementation of its regulations.

21.—(1) For each financial year each procuring entity shall establish a
Procurement Planning Committee.

(2) The Procurement Planning Committee shall consist of :

(a) the accounting officer of the procuring entity or his representative who
shall chair the Committee;

(b) arepresentative of :
(i) the procurement unit of the procuring entity who shall be the Secretary,
(i) the unit directly in requirement of the procurement,
(iii) the financia unit of the procuring entity,
(iv) the planning, research and statistics unit of the procuring entity,

(V) technical personnel of the procuring entity with expertise in the subject
matter for each particular procurement, and

(vi) thelega unit of the procuring entity.
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22—(1) There is hereby established by this Act in each procuring entity a
tenders board (in this Act referred to as “the Tenders Board”).

(2) Subject to the approval of the Council, the Bureau shdl, from timeto time,
prescribe guidelines for the membership of the Tenders Board.

(3) The Tenders Board shall be responsible for the award of procurements of
goods, works and services within the threshold set in the regulations.

(4) Inall caseswherethereisaneed for pre-quaification, the Chairman of the
Tenders Board shal congtitute a technical evaluation sub-committee of the Tenders
Board charged with the responsihility for the eval uation of bidswhich shall be made
up of professiona staff of the procuring entity and the Secretary of the Tenders
Board who shall also be the Chair of the Evauation Sub-committee.

(5) The decision of the Tenders Board shall be communicated to the Minister
for implementation.

23.—(1) Where a procuring entity has made a decision with respect to the
minimum qualifications of suppliers, contractors or service providers by requesting
interested personsto submit gpplications, to pre-qualify, it shall set out precisecriteria
upon which it seeks to give consideration to the applications and in reaching a
decision as to which supplier, contractor or service provider qudifies, shal apply
only the criteria set out in the prequalification documents and no more.

(2) Procuring entities shall supply aset of prequalification documentsto each
supplier, contractor or consultant that request them, and the price that a procuring
entity may charge for the prequalification documents shall reflect only the cost of
printing and provision to suppliers or contractors and consultants.

(3) The prequalification document shall include:
(a) ingtructions to prepare and submit prequalification application ;

(b) asummary of the main terms and conditions required for the procurement
contract to be entered into as a result of the procurement proceedings ;

(c) any documentary evidence or other information that must be submitted by
suppliers, contractors or consultants to demongtrate their qudifications ;

(d) the manner and place for the submission of applicationsto pre-quaify and
the deadline for the submission. expressed as a pecific date and time which
alows sufficient time for suppliers, contractors or consultants to prepare and
submit their applications, taking into account the reasonable need of the procuring
entity ; and

(e) any other requirement that may be established by the procuring entity in
conformity with thisAct and procurement regul ations relating to the preparation
and submission of applicationsto pre-quaify and to the prequalification proceedings.

(4) The procurement entity shall respond to any request by a supplier,
contractor or consultant for clarification of the prequalification documents if the
requestismadeat | east ten days before the deadlinefor the submission of applications
to pre-qudify.



Public Procurement Act 2007 No. 14

A 223

(5) The response by the procuring entity shall be given within a reasonable
time and in any event within aperiod of at most seven working days so asto enable
the supplier, contractor or consultant to make atimely submission of its application
to pre-qualify.

(6) The response to any request that might reasonably be expected to be of
interest to other supplier, contractor or consultant shall, without identifying the source
of the request, be communicated to other suppliers or contractors or consultants
provided with the prequalification documents by the procuring entity.

(7) A procuring entity shal promptly notify each supplier, contractor or consultant
which submitted an gpplication to pre-quaify of whether or not it hasbeen pre-qudified
and shall make available to any member of the general public upon request, the names
of the suppliers, contractors or consultants who have been pre-quaified.

(8) Suppliers, contractors or consultants who have been pre-qudified may
participate further in the procurement proceedings.

(9) Theprocuring entity shall upon request communi cateto suppliers, contractors
or consultants who have not been pre-qualified, the grounds for disquaification.

(10) The procuring entity may requireasupplier, contractor or service provider
who has been pre-qualified to demonstrate its qualifications again in accordance
with the same criteria used to pre-qualify the supplier, contractor or consultant.

(11) Theprocuring entity shall promptly notify each supplier, contractor or service
provider requested to demondrate its qudifications again whether or not the supplier,
contractor or consultant has done so to the satisfaction of the procuring entity.

(12) The procuring entity shdl disqualify any supplier, contractor or service
provider who fails to demonsirate its qualification again if requested to do so.

PaRT VI—PRrROCUREMENT METHODS (GOODS AND SERVICES)

24.—(1) Except as provided by thisAct, all procurements of goods and works
by al procuring entities shall be conducted by open competitive bidding.

(2) Any reference to open competitive bidding in this Act means the process
by which a procuring entity based on previoudly defined criteria, effects public
procurements by offering to every interested bidder, equal simultaneousinformation
and opportunity to offer the goods and works needed.

(3) Thewinning bid shall bethat which isthelowest eval uated responsive bid
which has been responsiveto the bid with regardsto work specification and standard.

25—(1) Invitations to bid may be either by way of Nationa Competitive
Bidding or International Competitive Bidding and the Bureau shall fromtimetotime
set the monetary thresholds for which procurements shall fall under either system.
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(2) Every invitation to an open competitive bid shall :

(i) inthe case of goods and works under International Competitive Bidding, the
invitation for bids shall be advertised in at least two national newspapers and one
relevantinternationally recognised publication, any officid websitesof theprocuring
entity and the Bureau as wdll as the procurement journa not less than six weeks
before the deadline for submission of the bids for the goods and works,

(ii) inthe case of goods and worksva ued under National Competitive Bidding,
the invitation for bids shall be advertised on the notice board of the procuring
entity, any official web sites of the procuring entity, at least two national
newspapers, and in the procurement journal not less than six weeks before the
deadline for submission of the bids for the goods and works.

26.—(1) Subject to the monetary and prior review thresholds as may from
time to time be set by the Bureau al procurements valued in excess of the sums
prescribed by the Bureau shall require abid security in an amount not more than 2%
of the bid price by way of abank guarantee issued by areputable bank acceptableto
the procuring entity.

(2) TheBureaushdl fromtimetotimespecify the principa termsand conditions
of the required bid security in the tender documents.

(3) When the procuring entity requires suppliers or contractors submitting
tenders to provide a bid security the requirement shall apply to each supplier or
contractor.

27—(1) All bidsinresponseto aninvitationto open competitivebidding shall
be submitted in writing and in addition to any other format stipulated in the tender
documents, signed by an official authorized to bind the bidder to a contract and
placedin asealed envelop.

(2) All submitted bids shall be deposited in a secured tamper-proof bid-box.
(3) All bids submitted shall bein English language.

(4) Theprocuring entity shall issue areceipt showing thedate and timethebid
was delivered.

(5) Any bid received after the deadline for the submission of bids shall not be
opened and must be returned to the supplier or contractor which submitted it.

(6) No communication shal take place between procuring entities and any
supplier or contractor after the publication of abid solicitation other than as provided
inthisAct.

28. A procuring entity may :

(a) rgject dl bidsat any time prior to the acceptance of abid, without incurring
thereby any liability to the bidders; and

(b) cancel the procurement proceedingsin the publicinterest, without incurring
any liability to the bidders.
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29.—(1) The period of validity for a bid shal be the period specified in the
tender documents.

(2) A procuring entity may request suppliers or contractors to extend the
period of validity for an additional specified period of time.

(3) A supplier or contractor may refuse the request for the extension of bid, in
which case the effectiveness of its bid will terminate upon the expiration of the un-
extended period of effectiveness.

(4) A supplier or contractor may modify or withdraw its bid prior to the
deadline for the submission of bids.

(5) Themodification or notice of withdrawal iseffectiveif itisreceived by the
procurement entity before the deadline for the submission of tenders.

30. All bidsshal be submitted beforethe deadline or date specified in the tender
documents or any extension of the deadline for submission and the procuring entity
shdl:

(a) permit attendees to examine the envelopes in which the bids have been
submitted to ascertain that the bids have not been tampered with ;

(b) cause all the bids to be opened in public, in the presence of the bidders or
their representatives and any interested member of the public ;

(c) ensure that the bid opening takes placeimmediately following the deadline
stipulated for the submission of bids or any extension thereof ;

(d) ensure that a register is taken of the names and addresses of al those
present at the bid opening and the organizations they represent which isrecorded
by the Secretary of the tenders board ; and

(e) call-over to the hearing of all present, the name and address of each bidder,
the total amount of each bid, the bid currency and shal ensure that these details
arerecorded by the Secretary of the Tenders Board or his delegate in the minutes
of the bid opening.

31.—(1) All bids shal befirst examined to determineif they :

(a) meet theminimum digibility requirements stipulated in the bidding documents;
(b) have been duly signed ;

(c) are subsgtantially responsive to the bidding documents ; and

(d) are generaly in order.

(2) A procuring entity may ask a supplier or a contractor for clarification of its
bid submissonin order to assist in the examination, eval uation and comparison of bids.

(3) The following shall not be sought, offered or permitted :
(a) changesin prices;;

(b) changes of substance in abid ; and

(c) changes to make an unresponsive bid responsive.
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(4) Notwithstanding sub-Section (3) of this Section, the procuring entity may
correct purely arithmetica errorsthat arediscovered during the examination of tenders.

(5) The procuring entity shall give prompt notice of the correction to the
supplier or contractor that submitted the tender.

(6) A major deviation shal result in argection of bid while aminor deviation
shdll be subject to clarification.

(7) Thefollowing shall be considered as mgjor deviations :

(a) with respect to clauses in an offer ;
(i) unacceptable sub-contracting,
(ii) unacceptable time schedule if time is of essence,
(iii) unacceptable dternative design, and
(iv) unacceptable price adjustment.

(b) with respect to the status of the bidder ;
() thefact that heisineligible or not pre-quaified, and
(ii) thefact that he is uninvited,

(c) with respect to bid documents an unsigned bid ;

(d) with respect to time, date and location for submission ;

(i) any bid received after the date and time for submission stipulated in the
solicitation document,

(ii) any bid submitted at the wrong location.

(8) In casesof mgjor deviations, bids shall not be considered any further and,
where unopened, shal be returned as such to the bidder.

(9) Indl casesof rejection, aletter stipulating the reasonsfor rejection shall be
sent, and the bidder shall not be permitted to amend his bid to become compliant.

(10) Subject to any provision to the contrary, thefollowing shall be considered
asminor deviations:

(a) the use of codes ;

(b) the difference in standards ;

(c) the difference in materials;;

(d) dternative design ;

(e) alternative workmanship ;

(f) modified liquidated damages ;

(g) omission in minor items;;

(h) discovery of arithmetica errors;

(i) sub-contracting that is unclear and questionable ;

(j) different methods of construction ;



Public Procurement Act 2007 No. 14

A 227

(k) differencein fina delivery date;

(I) differencein ddlivery schedule ;

(m) completion period where these are not of essence ;
(n) non-compliance with some technical local regulation ;
(0) payment terms ; and

(p) any other condition that has little impact on the bid.

(11) In cases not mentioned above and where there existsadoubt asto whether
aparticular conditioninabidisamajor or aminor deviation, thefollowing rulesshall

apply :
(a) where the impact on the costs is mgjor, it shal be regarded as a major
deviation ; and
(b) wheretheimpact onthecostsisminor, it shall beregarded asaminor deviation.
(12) In cases of minor deviations, written clarification may be obtained from

the supplier or contractor and, where applicable, an offer made for the correction of
the minor deviation.

(13) Where asupplier or contractor does not accept the correction of aminor
deviation, hishid shall be rejected.

(14) At the stage of evaluation and comparison, all minor deviations shall be
quantified in monetary terms.

(15) For the rejection of abid, awritten notice shall be given promptly to the
supplier.

32—(1) For the evaluation and comparison of bids that have been adjudged
as vdid for the purposes of evaluation, no other method or criteria shal be used
except those stipulated in the solicitation documents.

(2) Theobjective of bid evaluation shal beto determine and select the lowest
evaluated responsive bid from bidders that have responded to the bid solicitation.

(3) Inthe course of its determination of the lowest evaluated responsive bid
from the bidders that have responded to the bid solicitation the Tenders Board shall,
in particular, undertake the following processes as applicable:

(a) checking of deviations;

(b) checking of omissions with quantification of same ;

(c) application of discounts, as applicable ;

(d) clarification with bidders of questionable minor deviations;;

(e) quantification in monetary terms of such questionable deviations ;

(f ) conversion to common currency ;

(9) calculation and tabulation of bid amount with domestic preference where
applicable;

(h) determination of the lowest calculated pricesin order of rank ;
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(i) post-qualification of bidders, where applicable ;
(j) listing of rejection of bids, where applicable ;

(K) decision of rejection of al bids where justifiable ;
(I) recommendation for award ; and

(m) writing up of the bid evaluation report.

(4) All relevant factors, in addition to price, that will be considered for the
purposesof bid eval uation and the manner inwhich such factorswill be applied shall
be stipulated in the solicitation documents.

(5) Such factors shal be caculated in monetary terms as stipulated in the
solicitation documents and shdl include:

(a) for goods, among others, costs of transportation and insurance, payment
schedule, delivery time, operating costs, efficiency, competibility of theequipment,
availability of services and spare parts, related training, safety, environmenta
benefits or losses by damages ;

(b) for works, in addition to factors stipulated in Section 34(1) of thisAct, and
subject to Section 34(2) of thisAct, if timeisacritical factor, the value of early
completion ; and

(c) the value of early completion under Section 35(2) of this Act shdl not be
taken into account unless, in conformity with criteria pre-set in the bidding
documents, the conditions of contract provide for commensurate penalties in
case of late delivery.

(6) When bid prices are expressed in two or more currencies, the prices of al
bids shall be converted to Nigerian currency, according to the rate and date of rate
specified in the solicitation documents.

(7) If supplierswere pre-qualified, verification of theinformation provided in
the submission or prequdlification shall be confirmed at thetime of award of contract
and award may be denied to a bidder who no longer has the capability or resources
to successfully perform the contract.

(8) After opening of bids, information relating to the examination, clarification
and evaluation of bidsand recommendations concerning award shdl not bedisclosed
to biddersor to persons not officially concerned with the evaluation process until the
successful bidder is notified of the award.

33—(1) The successful bid shall be that submitted by the lowest cost bidder
from the bidders responsive as to the bid solicitation.

(2) Notwithstanding subsection of this Section, the selected bidder needs not
be the lowest cost bidder provided the procuring entity can show good grounds
derived from the provisions of thisAct to that effect.

(3) Notice of the acceptance of the bid shall immediately be given to the
successful bidder.
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34.—(1) A procuring entity may grant amargin of preferenceinthe evaluation
of tenders, when comparing tenders from domestic bidders with those from foreign
bidders or when comparing tenders from domestic suppliers offering goods
manufactured locally with those offering goods manufactured abroad.

(2) Whereaprocuring entity intendsto allow domestic preferences, thebidding
documents shall clearly indicate any preference to be granted to domestic suppliers
and contractors and the information required to establish the digibility of abid for
such preference.

(3) Margins of preference shall apply only to tenders under international
competitive bidding.

(4) The Bureau shall by regulation from time to time set the limits and the
formulae for the computation of margins of preference and determine the contents
of goods manufactured locally.

35—(1) In addition to any other regulations as may be prescribed by the
Bureau, a mobilization fee of not more than 15% may be paid to a supplier or
contractor supported by the following :

(a) inthecaseof National Competitive Bidding - an unconditiona bank guarantee
or insurance bond issued by an institution acceptable to the procuring entity ; and

(b) in the case of International Competitive Bidding, an unconditiona bank
guarantee issued by a banking ingtitution acceptable to the procuring entity.

(2) Once a mohilization fee has been paid to any supplier or contractor, no
further payment shall be made to the supplier or contractor without an interim
performance certificate issued in accordance with the contract agreement.

36. The provision of aPerformance Guarantee shall be a precondition for the
award of any procurement contract upon which any mobilization fee is to be paid,
provided however it shal not be less than 10% of the contract value in any case or
an amount equivalent to the mobilization fee requested by the supplier or contractor
whichever is higher.

37—(1) Payment for the procurement of goods, works, and services shall be
settled promptly and diligently.

(2) Any payment due after morethan sixty daysfrom thedate of the submission
of theinvaice, valuation certificate and confirmation or authentication by the Ministry,
Extra-Minigterial Office, Government Agency, Parastatal or Corporation shal be
deem addayed payment.

(3) All delayed paymentsshall attract interest at therate specified in the contract
document.

(4) All contracts shall include terms, specifying the interest for late payment
of more than sixty days.
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Recorded 38—(1) Every procuring entity shall maintain arecord of the comprehensive
procurement  procurement proceedings.

proceedings. ) . . .
(2) The portion of the record referred to in this Section shal, on request, be
madeavailableto:

(a) any person after atender, proposal, offer or quotation has been accepted
or after procurement proceedings have been terminated without resulting in a
procurement contract ; and

(b) suppliers, contractors or consultants that submitted tenders, proposals,
offersor quotations, or applied for prequalification, after atender, proposal, offer
or quotation has been accepted or procurement proceeding have been terminated
without resulting in a procurement contract.

(3) Adisclosureof procurement proceeding records, prior to award of contract
may be ordered by a court, provided that when ordered to do so by a court, the
procurement entity shall not disclose such information, if its disclosure would :

(a) be contrary to law ;
(b) impede law enforcement ; or
(c) prejudice legitimate commercia interests of the parties.

(4) The procuring entity shall not be liable to suppliers, contractors or service
providersfor damages owing solely to failureto maintain arecord of the procurement
proceedings in accordance with this Section.

(5) Therecordsand documents maintained by procuring entitieson procurement
shall be made availablefor inspection by the Bureau, an investigator appointed by the
Bureau and the Auditor-General upon request, and where donor funds have been
used for the procurement, donor officials shall aso have access upon request to
procurement files for the purpose of audit and review.

Part VII — SpeciaL AND ResTRICTED METHODS OF PROCUREMENT

Two stage 39.—(1) Notwithstanding the provisions of this Act, the Bureau may issue
tendering. Certificate of ‘“No Objection’ upon conditions hereinafter prescribed.

(2) A procuring entity shall engage in procurement by two-stage tendering :

(a) where it is not feasible for the procuring entity to formulate detailed
specifications for the goods or works or, in the case of services, to identify
their characteristics and where it seeks tenders, proposals or offers on various
means of meeting its needs in order to obtain the most satisfactory solution to
its procurement needs ;

(b) wherethe character of the goods or works are subject to rapid technological
advances ; where the procuring entity seeks to enter into a contract for research,
experiment, study or development, except where the contract includes the
production of goodsin sufficient quantitiesto establish their commercial viability
or to recover research and devel opment costs, where the procuring entity applies
thisAct to procurement concerned with national security and determines that the
selected method is the most appropriate method of procurement ; or
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(c) where the tender proceedings have been utilized but were not successful
or the tenders were rejected by the procuring entity under an open competitive
bid procedure and the procuring entity considers that engaging in new tendering
proceedings will not result in a procurement contract.

(3) The provisions of this Act as regards the process for open competitive
bidding shall apply to two-stage tendering proceedings except to the extent that
those provisions vary from this Section.

(4) Theinvitation documents:

(a) shal call upon suppliers or contractors to submit, in thefirst stage of two-
stage tendering proceedings, initial tenderswhich contain their proposal swithout
atender price; and

(b) may solicit proposalsthat relateto technical, quality or other characteristics
of the goods, works or services as well as contractual terms and conditions of
supply and may sti pulate the professional competence and technical qualifications
of the suppliers or contractors.

(5) The procuring entity may, in the first stage, engage in negotiations with
any supplier or contractor whose tender has not been rejected under an open
competitive bidding procedure with respect to any aspect of its tender.

(6) In the second stage of the two tender proceedings the procuring entity :
(a) shall invite suppliers or contractors whose tenders have not been rejected
to submit final tenders with prices on asingle set of specifications;

(b) may, in formulating the specifications, delete or modify any aspect of the
technical or quality characteristics of the goods, works or servicesto be procured
together with any criterion originally set out in these documents, evaluate and
compare tenders and ascertain the successful tender ;

(c) may add new characteristics or criteria that conform with thisAct ;

(d) shall communicate to suppliers or contractors in the invitation to submit
firm tenders, any deletion, modification or addition ; and

(e) may permit a supplier or contractor who does not wish to submit afina
tender to withdraw from the tendering proceedings.

(7) Thefina tenders shall be evaluated and compared in order to ascertain the
successful tender as defined in an open competitive bid.

40—(1) Subject to the gpprovd by the Bureau, aprocuring entity may for reasons

of economy and efficiency engage in procurement by means of redtricted tendering if :

(a) the goods, works or services are available only from alimited number of
suppliers or contractors ;

(b) thetime and cost required to examine and eva uate alarge number of tenders
is disproportionate to the vaue of the goods, works or services to be procured ; or

Restricted
Tendering.
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(c) the procedure is used as an exception rather than norm.
(2) where aprocuring entity engages in restricted tendering on the basisthat :

(a) the good works and services are available only from alimited number of
suppliersor contractors, it shal invitetendersfrom dl the suppliersand contractors
who can provide the goods, works or services ; and

(b) the time and cost required to examine and evaluate a large number of
tenders is disproportionate to the value of the goods, works or services, it shall
select in a non-discriminatory manner of the number of suppliers or contractors
to ensure effective comptition.

(3) For the purposes of subsection (2), of this Section, the procuring entity
shall cause a notice of the selected tendering proceedings to be published in the
procurement journal.

(4) Theprovisonsof thisAct regarding the open competitive bidding procedure
shdll apply to the selective tendering proceedings, except to the extent that those
provisions are varied by this Section.

Request for 41.—(1) A procuring entity may carry out procurements by requesting for
quotations. quotations from suppliers or contractors where the value of the goods or works to
be procured does not exceed a sum that shall be set in the procurement regulation.

(2) Generally quotationsshall be obtained from at least 3 unrelated contractors
or suppliers.

(3) Each contractor or supplier from whom a quotation is requested shall :

(a) be informed whether any factors other than the charges for the goods,
worksor servicesthemselves, such asany applicabletransportation and insurance
charges, customs duties and taxes are to be included in the price ; and

(b) give only one quotation and shal not be alowed to change or vary the
quotation.

(4) No negotiation shall take place between aprocuring entity and acontractor
or supplier with respect to a quotation.

(5) The procurement shall be awarded to the qudified contractor or supplier
that gives the lowest priced responsive quotation.

(6) Wherethetotal value of the procurement is not more than asum that shall
be set inthe regul ation, the procurement entity may not obtain the Bureau’ sapproval.
Direct 42—(1) A procuring entity may carry out any emergency procurement where:

procurement. . . . .
(a) goods, works or services are only available from a particular supplier or

contractor, or if aparticular supplier or contractor has exclusiverightsin respect of
the goods, works or services, and no reasonable aternative or subgtitute exits ; or

(b) there is an urgent need for the goods, works or services and engaging in
tender proceedings or any other method of procurement is impractical due to
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unforeseeable circumstances giving rise to the urgency which is not the result of
dilatory conduct on the part of the procuring entity ;

(c) owing to a catastrophic event, there is an urgent need for the goods, works
or services, making it impractica to use other methods of procurement because
of the timeinvolved in using those methods ;

(d) a procuring entity which has procured goods, equipment, technology or
services from a supplier or contractor, determines that :

(i) additional supplies need to be procured from that supplier or contractor
because of standardization,

(ii) there is a need for compatibility with existing goods, equipment,
technology or services, taking into account the effectiveness of the origina
procurement in meeting the needs of the procurement entity,

(iii) the limited size of the proposed procurement in relation to the original
procurement provides justification,

(iv) the reasonableness of the price and the unsuitability of alternativesto
the goods or services in question merits the decision.

(e) the procuring entity seeks to enter into a contract with the supplier or
contractor for research, experiment, study or development, except where the
contract includes the production of goods in quantities to establish commercia
viability or recover research and development codts ; or

(f) the procuring entity appliesthisAct for procurement that concerns national
security, and determines that single-source procurement is the most appropriate
method of procurement.

(2) The procuring entity :

(a) may procure the goods, works or services by inviting a proposa or price
guotation from a single supplier or contractor ;

(b) shal include in the record of procurement proceedings a statement of the
grounds for its decision and the circumstances in justification of single source
procurement.

43—(1) A procuring entity may for the purpose of this Act, carry out an  Emergency
emergency procurement where : procurement.

(a) the country is either serioudly threatened by or actually confronted with a
disaster, catastrophe, war, insurrection or Act of God ;

(b) the condition or quality of goods, equipment, building or publicly owned
capital goods may serioudly deteriorate unless action is urgently and necessarily
taken to maintain them in their actual value or usefulness ; or

(c) apublic project may be serioudy delayed for want of an item of a minor
value.
(2) In an emergency situation, a procuring entity may engage in direct
contracting of goods, works and services.
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(3) All procurements made under emergenciesshall be handled with expedition
but along principles of accountability, due consi deration being givento the gravity of
each emergency.

(4) Immediately after the cessation of the situation warranting any emergency
procurement, the procuring entity shall file adetailed report thereof with the Bureau
which shall verify same and if appropriate issue a Certificate of ‘No Objection’.

PArRT VIII — ProcUREMENT OF CONSULTANT (SERVICES)
Expressions 44. Where a procuring entity wishes to procure services for its needs which
of interest to gre precise and ascertainable :
rovide
gervmfor (a) it shall solicit for expressions of interest or applications to pre-qualify to
ascertained provide the services by publishing a notice to that effect in at least 2 nationa
needs. newspapers and the procurement journd ;

(b) where the vaue of the services to be procured is less than one million
naira, or with the approval of the Bureau, of such alow value that only national
consultants would be interested, the procuring entity may without placing any
notice request at least 3 and not more than 10 consultants or service providersto
make proposals for the provision of the servicesin aformat stipulating :

() adatement of qualifications of the consultant to provide the service ;

(ii) a statement of understanding of the procuring entity’s needs ;

(iii) the methodology for providing the service ;

(iv) the time frame for providing the service ; and

(v) the cost or fee for the service.
Request for 45.—(1) A procuring entity wishing to procure services for its needs may do
proposalsto  gp by requesting for proposals when it intends to enter into a contract for the
Fs);?\\//if; for purpose of research, experiment, study or development, except where the contract
unascartained  Includesthe production of goodsin quantitiessufficient to establish their commercial
heeds. viability or to recover research and development cost.

(2) Theprocuring entitiesshall procurethe servicesof consultantsby soliciting
for expressionsof interest by publishing ancticetothat effect in 2 national newspapers
and the procurement journal.

(3) A procuring entity may make direct requests to a limited number of
consultants, requesting proposals for the provision of a serviceif :

(a) the services are only available from no more than 3 consultants ;

(b) the time and cost required to examine and evaluate a large number of
proposals would be disproportionate to the value of the servicesto be performed,
provided that it invites enough consultants to ensure transparent competition ; or

(o) itisintheinterest of national defence and security or smilar reason of
confidentiality.
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46—(1) Regquest for proposals shall include :

(a) the name and address of the procurement entity ;
(b) arequirement that the proposals are to be prepared in the English language ;
(c) the manner, place and deadline for the submission of proposals;

(d) adtatement to the effect that the procuring entity reserves the right to
reject proposals;;

(e) the criteria and procedures for the evaluation of the qudifications of the
consultants ;

(f) therequirementson documentary evidence or other information that shall
be submitted by consultants to demonstrate their qualifications ;

(g) the nature and required characteristics of the services to be procured
including the location where the services are to be provided and the time when
the services are to be provided ;

(h) whether the procuring entity is seeking proposal's on various possible ways
of meeting its needs ;

(i) arequirement that the proposd priceisto be expressed in Nigerian currency ;

(j) the manner in which the proposal price is to be expressed, including a
statement on whether the price covers elements apart from the cost of services,
such as reimbursement for transportation, lodging, insurance, use of equipment,
duties or taxes ;

(K) whether the procedure to ascertain the successful proposal shall be based
on the lowest cost or quality and cost or acombination of the lowest cost, quaity
and criteria other than cost but stipulated in the request for proposals ; and

() ashort list to be made of only national consultantsfor consulting assignment,
contract within aset threshold in the procurement regul ation provided that national
consultants possess such requisite kills.

(2) Theprocuring entity shall provide the sameinformationto every consultant
requested to submit proposals.

47.—(1) A consultant shall be allowed to request for clarification ontherequest
from the procuring entity and such request may be made within areasonabletimeto
be specified.

(2) A procuring entity may, whether on its initiative or as aresult of arequest
for clarification by a consultant, modify the request for proposals by issuing an
addendum at any time prior to the deadline for submission of proposals.

(3) The addendum shal be communicated promptly before the deadline for
the submission of proposals to the short listed consultants to whom the procuring
entity has provided theregquest for proposalsand shd | be binding onthose consultants.

(4) If the procuring entity convenes a mesting of consultants, it shall prepare
minutes of the meeting containing theissues submitted at the meeting for clarification

Content of
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of therequest for proposal and its responses to those issues, without identifying the
sources of the requests for clarifications.

(5) The minutes shall be provided promptly before the deadlines for the
submission of proposals to the consultants participating in the selection proceedings
to enable them take the minutes into account in prepare their proposals.

48—(1) The procuring entity shall alow sufficient time for the preparation
and submission of the requested proposal s but shall in no case givelessthan 30 days
between the issue of the notice or request and the deadline for submission.

(2) Thetechnical and financia proposas shall be submitted simultaneousy
but in separate envelops.

(3) A proposal received after the deadline for submission of proposalsshall be
returned to the sender unopened.

(4) Immediately after the deadline for submission of proposals, the technica
proposals shall be opened for evaluation whilst the financial proposals shall remain
sealed and kept in a secure bid-box until they are opened publicly.

(5) Thetechnical evaluation committee shall not have accessto or insightsto
thefinancial proposals until the evaluationsincluding any Tender Boardsreview are
concluded.

49.—(1) The procuring entity shal 1 establish criteriato evaluate the proposals
and prescribe the relative weight to be accorded to each criterion and the manner in
which they are to be applied in the evaluation of :

(a) the qualification experience reliability professional and managerial
competence of the consultant or service provider and of the personnel to be
involved in providing the services;;

(b) the effectiveness of the proposal submitted by the consultant or service
provider in meeting the needs of the procuring entity ;

(c) the proposal price, including any ancillary or related cost ;

(d) the effect that the acceptance of the proposal will have on the balance of
payments position and foreign reserves of the government, the extent of
participation by local personnel, the economic development potentia offered by
the proposal, including domestic investment or other business activity, the
encouragement of employment, the transfer of technology, the development of
managerid, scientific and operationa skills and the counter trade arrangements
offered by consultant or service providers ; and

(e) national defence and security considerations.

(2) A procuring entity may accord a margin of preference for domestic
consultants or service providers, which shdl be cdculated in accordance with the
regulations and guidelines as issued from time to time by the Bureau and shal 1 be
reflected in the record of the procurement proceedings.
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50.—(1) The procuring entity shall select the successful proposal by either  Generd
choosing the proposa with : selection

) ) procedure

(i) the lowest evaluated price, or (services).

(i) the best combined evauation in terms of the general criteria set out in the

request for proposals and the price quoted.

(2) Theprocuring entity shal includeintherecord of procurement astatement
of the grounds and circumstances on which it relied to select either of the procedures
in subsection (1) of this Section.

(3) Nothinginthis Section shall prevent the procuring entity from resorting to
the use of any impartial panel of experts to make the selection.

51.—(1) Where the procuring entity electsto choose the successful proposal  Procedurefor
based ontechnical and pricefactors, it shall establish aweight with respect to quality — selectionof
and technical price factors of the proposas in accordance with the criteria other prr?pc’%"_
than price as might have been set out in the request for proposals and rate each ;’;a?;?grce

proposa in accordance with such criteria and the relative weight and manner of
application of the criteria as stipulated in the request for proposals ; and then

(2) The procuring entity shall compare the prices of those proposalsthat have
attained arating at or above the threshold ;

(3) The procuring entity shall notify the consultants whose proposals did not
meet theminimum qualifying mark or werenon responsivetotheinvitation for proposals
and termsof reference after the evaluation of quality iscompleted within aperiod of 14
working days &fter the decision has been taken by the procurement entity ;

(4) Thename of thequaifying consultants, the quality scoresfor thetechnical
component of the proposal shall be read aoud and recorded aongside the price
proposed by each consultant or service provider when the financial proposals are

opened ;
(5) Theprocuring entity shall prepare the minutes of public opening of financia
proposals which shall be part of the evaluation report and shall retain this record.
(6) The successful proposas shall be :

(a) the proposals with the best combined evaluation in terms of the criteria
established under subsection (1) of this Section from price in the case of quality
and cost-based selection ;

(b) the proposals with the lowest price in the case of least-cost selection ; or
(c) the highest ranked technica proposal within the budget.

(7) The Consultants with the winning proposal shall be invited for
negotiations, which shall focus mainly on the technical proposals.

(8) The proposed unit rates for staff-months and reimbursable shal not be
negotiated unless there are exceptional reasons.
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52—(1) Where the procuring entity elects to make a quality-based selection,
based on consultant’s qualifications or single-source selection, it shdl engage in
negotiations with consultants in accordance with this Section.

(2) The procurement entity shall :
(i) establish aweight with respect to quality and price of the proposals ;

(i) invitefor negotiations on the price of its proposal, the Consultant that has
atained the best rating in accordance with subsection (1) of this Section ;

(iii) inform the Consultantsthat attained ratings above the weight that may be
considered for negotiations if the negotiations with the consultant with the best
rating do not result in a procurement contract ; and

(iv) inform the Consultant with the best rating, that it is terminating the
negotiations if it becomes apparent to the procuring entity that the negotiations
with that Consultant, invited under subsection (b), will not result in aprocurement
contract.

(3) Theprocuring entity shdl, if negotiationswith the consultant with the best
rating fails, invite the Consultant that obtained the second best rating, and if the
negotiations with that Consultant do not result in a procurement contract, the
procuring entity shall invitethe other suppliers or contractorsfor negotiations on the
basis of their rating until it arrives at a contract or rejects the remaining proposals.

(4) Theprocuring entity shall treat proposalsand any negotiationson selection
procedure as confidentia and avoid the disclosure of their contents to competing
consultants.

53—(1) The Bureau may review and recommend for investigation by any
relevant authority any matter related to the conduct of procurement proceedings by
a procuring entity, or the conclusion or operation of a procurement contract if it
considersthat acriminal investigation is necessary or desirable to prevent or detect
a contravention of thisAct.

(2) The relevant authority may in the course of investigation :

(a) require an officer, employee or agent of the procuring entity or bidder,
supplier, contractor, or consultant to produce any books, records, accounts or
documents ;

(b) search premises for any books, records, accounts or documents ;

(c) examine and make extracts from and copies of books, records, accounts
or documents of any procuring entity, bidder, supplier, contractor or consultant ;

(d) remove books, records, accounts or documents of the procuring entity,
bidder, supplier, contractor or consultant for as long as may be necessary to
examine them or make extracts from or copies of them but the investigator shall
give adetailed receipt for the books, records, accounts or documents removed ;
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(e) require an officer, employee or agent of the procurement entity or bidder,
supplier, or contractor or consultant :

(i) to explain an entry in the books, records, accounts or documents ;

(ii) to provide theinvestigator with information concerning the management or
activities of the procurement entity or bidders as may be reasonably required ;

(f) explain an entry in the books, records, accounts or documents ; and

(9) provide the investigator with information concerning the management or
activities of the procurement entity or bidders as may be reasonably required.

(3) The Bureau may, pursuant to the advice of the procuring entity, results of
its review of a procurement or report of investigation by a relevant government
agency issue a variation order requiring a contractor a his own expense to repair,
replace, or to do anything in his or her contract left undone or found to have been
carried out with inferior or defective materials or with less skill and expertise than
required by the contract of award.

(4) TheBureaushadl, if satisfied that there has been acontravention of thisAct
or any regulationsin relation to procurement proceedings or procurement contracts,
take action to rectify the contravention which action shal include :

(a) nullification of the procurement proceedings ;

(b) cancellation of the procurement contract ;

(o) ratification of anything done in relation to the proceedings ; or
(d) adeclaration consistent with any relevant provisions of thisAct.

(5) Oncompletion of theinvestigation, therelevant authority shall if an offence
is disclosed, take all necessary steps to commence prosecution and inform the
Bureau and the procurement entity accordingly, but where no offence is disclosed,
thefile shall be closed and the Bureau and procuring entity shall be duly informed.

54.—(1) A bidder may seek administrative review for any omission or breach
by aprocuring or disposing entity under the provisionsof thisAct, or any regulations
or guidelines made under thisAct or the provisions of bidding documents.

(2) A complaint by abidder against a procuring or disposing entity shall first
be submitted in writing to the accounting officer who shall :

(a) within fifteen working days from the date the bidder first became aware of
the circumstances giving rise to the complaint or should have become aware of
the circumstances, whichever is earlier ;

(b) on reviewing a complaint, the accounting officer shall make adecisionin
writing within 15 working days indicating the corrective measures to be taken if
any, including the suspension of the proceedings where he deems it necessary
and giving reasons for his decision ; or

(c) where the accounting officer does not make a decision within the period
specified in sub-Section (2)(b).

Adminigrative
review.
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(3) Thebidder is not satisfied with the decision of the accounting officer, the
bidder may make acomplaint to the Bureau within 10 working days from the date of
communication of the decision of the accounting officer.

(4) Upon receipt of acomplaint, the Bureau shall promptly :

(a) give notice of the complaint to the respective procuring or disposing entity
and suspend any further action by the procuring or disposing entity until the
Bureau has settled the matter ;

(b) unlessit dismisses the complaint :

(i) prohibit a procuring or disposing entity from taking any further action ;

(ii) nullify in whole or in part an unlawful act or decison made by the
procuring or disposing entity ;

(iii) declare the rules or principles that govern the subject matter of the
complaint ; and

(iv) revise an improper decision by the procuring or disposing entity or
substitute its own decision for such a decision.
(5) Before taking any decision on a complaint, the Bureau shall notify all

interested bidders of the complaint and may take into account representations from
the bidders and from the respective procuring or disposing entity.

(6) The Bureau shall make its decision within twenty-one working days after
receiving the complaint, stating the reasonsfor its decisions and remedies granted, if
any.

(7) Where the Bureau fails to render its decision within the stipul ated time, or
the bidder is not satisfied with decision of the Bureau, the bidder may appedl to the
Federa High Court within 30 days after the receipt of the decision of the Bureau, or
expiration of the time stipulated for the Bureau to deliver adecision.

Part X—DisrosaL oF PusLic ProprerTY

Disposal of 55.—(1) This Section shall apply subject to the Public Enterprises
public (Commercialization and Commercialization) Act 1999.
property.

(2) For the purposes of thisAct every procuring entity shall also be disposing
entity.

(3) The open compstitive bidding shal be the primary source of receiving
offers for the purchase of any public property offered for sae.

(4) The Bureau shdl, with the approva of the Council :

(a) determinethe applicable policiesand practicesin relation to the disposal of
all public property ;

(b) issue guidelines detailing operational principles and organizational
modalitiesto be adopted by all procuring entities engaged in the disposal of
public property ; and
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(¢) issue standardized document, monitor implementation, enforce compliance
and set reporting standards that shall be used by &l procuring entitiesinvolved in
the disposal of public property.

(5) For the purposes of thisAct, public property is defined asresourcesin theform
of tangible and non-tangible assats (ranging from serviceable to the unservicesble) :

(a) created through public expenditure ;

(b) acquired as a gift or through deeds ;

(c) acquired in respect of intellectual or proprietary rights ;

(d) acquired on financia instruments (including shares, stocks, bonds,

etc.) ; and

(e) acquired by good will and any other gifts of the Federal Government.

(6) The means of the disposal of public assets shdl include:

(a) sdle and rental ;

(b) lease and hire purchase ;

(¢ licenses and tenancies ;

(d) franchise and auction ;

(e) transfers from one government department to another with or without
financial adjustments; and

(f) offer to the public at an authorized variation.

56.—(1) Before dating any public property for disposal, the accounting officer
(whether acting in his own authority or a the direction of any superior or other
authority) in charge of any public property set for disposal shall authorize the
preparation of a valuation report for such property by an independent Evaluator, or
such professional with the appropriate competence to carry out the valuation.

(2) The disposal of assets whether or not listed in the Assets register for a
procuring entity shall be planned and integrated into the income and expenditure
budget projection of the procuring entity.

(3) Thedisposal of assetsreferred to in subsection (2) of this Section shal be

timed to take place when the most advantageous returns can be obtained for the
asset in order to maximize revenue accruing to the government.

(4) All procuring entities shall distribute responsibilities for the disposal of
public property between the procurement unit and the Tenders Board.

Part X|1—CobEe oF ConbucT

57.—(1) The Bureau shdl, with the approva of the Council, stipulate a Code
of Conduct for all public officers, suppliers, contractors and service providers with
regardsto their standards of conduct acceptablein mattersinvolving the procurement
and disposa of public assets.
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(2) Theconduct of al personsinvolved with public procurement, whether as
official of the Bureau, a procuring entity, supplier, contractor or service provider
shdl at al times be governed by principles of honesty, accountability, transparency,
fairness and equity.

(3) All officers of the Bureau, members of Tenders Boards and other persons
that may come to act regarding the conduct of public procurements shall subscribe
to an oath as approved by Council.

(4) All persons in whose hands public funds may be entrusted for whatever
purpose should bear in mind that its utilization should be judicious.

(5) Where atransaction involvesthe disposal of assets, principles of honesty,
accountability, transparency, fairness and equity shall continue to apply to the same
extent as where it involves procurement.

(6) Theseprinciplesshall apply at al times, particularly when :
(a) making requisition for or planning of procurements ;
(b) preparing solicitation documents ;

(¢) receiving offersinresponseto any form of solicitation towardsaprocurement
or disposa ;

(d) evaluating and comparing offers confidentially and in complete neutrdity ;
(e) protecting the interest of al parties without fear or favor ; and

(f) obviating all situations likely to render an officer vulnerable to
embarrassment or undue influence.

(7) All public officers shdl handle public procurement and disposal of assetshy :
(a) ensuring adequate time for preparing offers ;

(b) complying with thisAct and all derivative regulations ; and

(c) receiving strict confidentiality until completion of a contract.

(8) All public officersinvolved in public procurement and disposal of assets
shall maintain the highest standards of ethicsin their relationships with persons real
or corporate who seek government commerce whether as a bidder, supplier,
contractor or service provider by developing transparent, honest and professiona
relationships with such persons.

(9) Every public officer involved directly or indirectly in matters of public
procurement and disposal of assets shal :

(a) divesthimsdlf of any interest or relationshipswhichareactualy or potentially
inimica or detrimental to the best interest of government and the underlining
principles of thisAct ; and

(b) not engage or participatein any commercid transactioninvolving thefedera
government, its ministries, extra-ministerial departments, corporationswhere his
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capacity as public officer islikely to confer any unfair advantage - pecuniary or
otherwise on him or any person directly related to him.

(10) Any person engaged in the public procurement and disposal of assets
who hasassumed or isabout to assume, afinancia or other businessoutsi de business
relationship that might involveaconflict of interest, must immediately declareto the
authorities any actual or potential interest.

(11) Such adeclaration shal be given such consideration at the relevant level
asis necessary so that, where it is seen that remedial action is taken, a conflict of
interest is present.

(12) A conflict of interest exists where a person :

(8) possessesaninterest outside hisofficia dutiesthat materially encroacheson
the time or attention which should otherwise be devoted to affairs of government ;

(b) possesses a direct or indirect interest in or relationship with a bidder,
supplier, contractor or service provider that isinherently unethical or that may be
implied or constructed to be, or make possible persona gain due to the person’s
ability toinfluencededings;

(c) entertains relationships which are unethica, rendering his attitude partial
toward the outsider for personal reasons or otherwise inhibit the impartiality of
the person’s business judgments ;

(d) places by acts or omissions the procuring entity he represents or the
Government in an equivocal, embarrassing or ethically questionable position ;

(e) entertains relationships compromising the reputation or integrity of the
procuring entity he represents or the Governmen ;

(f) receives benefits by taking persona advantage of an opportunity that
properly belongs to the procuring entity he represents or the Government ;

(9) createsasourceof personal revenue or advantage by using public property
which comes into his hands either in course of his work or otherwise ; and

(h) disclosesconfidential information being either the property of hisprocuring
entity, the Government or to a supplier, contractor or service provider to
unauthorized persons.

(13) A personinvolvedinthedisposd of assets, shal not either by athird party
or by himself beinterested in any manner in buying directly or indirectly these assets
and shall not have or obtain any type of advantage or revenue from the disposal for
aperiod of three years after the disposal.

Part XII — OrrFeNCES

58—(1) Any natural person not being a public officer who contravenes any
provision of this Act commits an offence and is liable on conviction to a term of
imprisonment not less than 5 calendar years but not exceeding 10 calendar years
without an option of fine.
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(2) Any offencein contravention of thisAct shal betried by the Federal High
Court.

(3) Prosecution of offences under this Act shall be ingtituted in the name of
the Federa Republic of Nigeria by the Attorney-Genera of the Federation or such
other officer of the Federal Ministry of Justice as he may authorize so to do, and in
addition, without prejudice to the Congtitution of the Federal Republic of Nigeria
1999, he may :

(a) after consultation with the Attorney-Genera of any state of the federation,
authorize the Attorney-General or any other officer of the Ministry of Justice of
that state ; or

(b) if the relevant authority so requests, authorize any lega practitioner in
Nigeria to undertake such prosecution directly or assist therein.
(4) Thefollowing shall also constitute offences under thisAct :

(a) entering or attempting to enter into acollusive agreement, whether enforcegble
or not, with a supplier, contractor or consultant where the prices quoted in their
respectivetenders, proposals or quotations are or would be higher than would have
been the case has there not been collusion between the persons concerned ;

(b) conducting or attempting to conduct procurement fraud by means of
fraudulent and corrupt acts, unlawful influence, undueinterest, favor, agreement,
bribery or corruption ;

(c) directly, indirectly or attempting to influencein any manner the procurement
process to obtain an un fair advantage in the award of a procurement contract ;

(d) splitting of tenders to enable the evasion of monetary thresholds set ;

(e) bid-rigging ;

(f) atering any procurement document with intent to influence the outcome of
atender proceeding ;

(g) uttering or using fake documents or encouraging their use ; and

(h) willful refusal to alow the Bureau or its officers to have access to any
procurement records.

(5) Any person who while carrying out his duties as an officer of the Bureau,
or any procuring entity who contravenes any provision of this Act commits an
offence and is liable on conviction to a cumulative punishment of :

(a) aterm of imprisonment of not less than 5 calendar years without any
option of fine; and
(b) summary dismissal from government services.
(6) Any legd person that contravenes any provision of this Act commits an
offence and isliable on conviction to a cumulative penalty of :

(a) debarment fromall public procurementsfor aperiod not lessthan 5 calendar
years ; and
(b) afine equivalent to 25% of the value of the procurement in issue.
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(7) Where any legal person shall be convicted pursuant to subsection (4) of
this Section, every director of the company aslisted on its records at the Corporate
Affairs Commission shall beguilty of an offenceandisliable on convictionto aterm
of imprisonment not less than 3 calendar years but not exceeding 5 caendar years
without an option of fine.

(8) An aternation pursuant to subsection 4(f) shdl include:

(a) insertion of documents such as bid security or tax clearance certificate
which were not submitted at bid opening ; and

(b) request for clarification in a manner not permitted under thisAct.

(9) Collusion shall be presumed from a set of acts from which it can be
assumed that there was an understanding, implicit, formal or informal, overt or
covert under which each person involved reasonably expected that the other would
adopt a particular course of action which would interfere with the faithful and
proper application of the provisions of thisAct.

(10) Bid-rigging pursuant to subsection 4(€) means an agreement between
persons whereby :

(a) offers submitted have been pre-arranged between them ; or

(b) their conduct has had the effect of directly or indirectly restricting free and
open competition, distorting the competitiveness of the procurement process and
leading to an escalation or increasein costs or loss of vaueto the nationd treasury.

(11) For the purposes of the presumption under Section 51 (7) of this Section,
consideration shall be given to a suspect’s ability to control the procurement
proceedings or to control asolicitation or the conditions of the contract in question,
whether totd or partia.

(12) For the purposes of Section 59 (5) of this Section, it shall be sufficient to
prove that a reasonable business person should have known that his action would
result in his company or firm having an undue advantage over other bidders to the
detriment of the national treasury.

Part Xl — MISCELLANEOUS

59.—(1) The fixing of the seal of the Bureau shall be authenticated by the
signature of the Chairman, the Director-Generd or of any other person authorized
generally or specidly to act for that purpose by the Council.

(2) Any contract or instrument which, if made or executed by a person not
being a body corporate, would not be required to be under seal may be made or
executed on behd f of the Bureau by the Director-General or any person generaly or
specially authorized to act for that purpose by the Council.

(3) Any document purporting to be adocument duly executed under the seal
of the Bureau shall bereceived in evidence and shall, unlessand until the contrary is
proved, be presumed to be so executed.

(4) Thevalidity of any proceeding of Council or of acommittee thereof shall
not be adversely affected by any vacancy in the membership of the Council or

Miscdlaneous.
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committee, or by any defect in the appointment of a member of the Council or of a
Committee, or by reason that aperson not entitled to do so took part inthe proceedings
of the Council or Committee.

Interpreta- 60. InthisAct:

tion.

“Accounting officer” means the person charged with line supervision of the
conduct of al procurement processes ;

“Approving authority” means the person charged with overall responsibility
for the functioning of a ministry, extra-ministerial department or corporation ;

“Assets’ includes tangible and intangible things which have been or may be
sold or procured for consideration ;

“Bid security” meansaform of security assuring the bidder shall not withdraw
abidwithin the period specified for acceptance and shall executeawritten contract
within the time specified in the bid ;

“Debar” means the placing of afirm company or natural person on alist of
person ineligible to participate in any procurement proceedings under thisAct ;

“Certificate of No Objection” meansthe document evidencing and authenticating
that due process and the letters of this Act have been followed in the conduct of a
procurement proceeding and allowing for the procuring entity to enter into contract
or effect payments to contractors or suppliers from the Treasury ;

“Contract” means an agreement entered in writing ;

“Contractor or supplier” means any potential party to a procurement contract
with the procuring entity and includes any corporation, partnership, individual,
soleproprietor, joint stock company, joint venture or any other legal entity through
which business is conducted ;

“Excessive price’ means a monetary value proposed by a bidder for any
procurement whichisin the estimation of the Bureau unreasonable and injudicious
after consideration of the actua value of the item in question plus al reasonable
imputations of cost and profit ;

“Goods’ means objects of every kind and description including raw materials,
productsand equipment and objectsin solid, liquid or gaseousform and el ectricity
aswell as servicesincidental to the supply of the goods;

“InterimPerformance Certificates’ meansevidencethat acontractor or supplier
as performed its obligations under a procurement contract up to aleve stipulated
by the contractor but not meaning completion ;

“International Competitive Bidding” means the solicitation of bids from both
domestic and foreign contractors and suppliers ;

“Lowest evaluated responsive bid” is the lowest price bid amongst the bids
that meetsal the technical requirements and standards as contained in the tender
document ;



Public Procurement Act 2007 No. 14

A 247

“Margin of Preference’” meansthe extramark up on pricealowed any domestic
contractor or supplier bidding under International Competitive Bidding without
being otherwise disadvantageous to the bid in terms of price;

“Minor Value” meansamonetary valuewhich isnot in excess of the monetary
thresholds set for any approving authority by the Bureau ;

“Monetary Threshold” meansthevaluelimitin Nairaset by the Bureau outside
of which an approving authority may not award a procurement contract ;

“National Competitive Bidding” means the solicitation of bids from domestic
contractors and suppliers registered or incorporated to carry on business under
NigeriaLaw ;

“Negotiation” means discussions to determine the terms and conditions of a
contract or procurement ;

“Open Competitive Bidding” meansthe offer of pricesby individuals or firms
competing for a contract, privilege or right to supply specified goods, works,
construction or services ;

“Procurement proceedings’ means the initiation of the process of effecting a
procurement up to award of a procurement contract ;

“Procuring entity” meansany public body engaged in procurement and includesa
Minigtry, ExtrasMinigterid office, government agency, parastatal and corporetion ;

“Public Procurement” means the acquisition by any means of goods, works
or services by the government ;

“Relevant authority” includes Economic and Financia Crimes Commission
and Independent Corrupt Practices Commission ;

“Services” meansthe rendering by acontractor or supplier of histime and effort
and includes any object of procurement other than goods, works or construction ;

“Solicitation Documents’ means the bid solicitation documents or any other
documents for solicitation of offers proposals or quotations ;

“Special Purpose Goods’ means any objects of armaments ammunition
mechanical eectrica equipment or other thing as may be determined by the
President needed by the Armed Forces or Police Force as well as the services
incidental to the supply of the objects;

“Substantially Responsive” means the response to bid solicitations which
virtualy answers to al the needs of a procuring entity as stipulated in the bid
solicitation documents ;

“Supplier” means a real or legal person that provides supply of goods,
contracting of works or consultants ;

“Threshold” refers only to the approving and not the actual process of ward ;

“Validity Period” meansthe period during which abidder agreesnot toincrease
the cost of its bid or to remove any components of the bid ;
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Short title.

“Works” means all works associated with the construction, reconstruction,
demolition, repair or renovation of a building, structure or works, such as site
preparation, excavation, erection, building, ingtallation of equipment or materials,
decoration and finishing, as well as services incidental to construction such as
drilling, mapping, satellite photography, seismicinvestigation and similar services
provided pursuant to the procurement of contract, where the value of those
services does not exceed that of the construction itself.

61. ThisAct may be cited as the Public Procurement Act, 2007.

| Certify, in accordance with Section 2 (1) of the Acts Authentication Act,
Cap. 4, Laws of the Federation of Nigeria 1990, that thisis a true copy of the Bill
passed by both Houses of the National Assembly.

NASRU IBRAHIM ARAB,
Clerk to the National Assembly
1st Day of June, 2007.

ExPLANATORY MEMORANDUM

ThisAct establishestheNationa Council on Public Procurement and the Bureau
of Public Procurement as the regulatory authorities responsible for the monitoring
and oversight of public procurement, harmonizing the existing government policies
and practices by regulating, setting standards and developing the legal framework
and professional capacity for Public Procurement in Nigeria
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